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ttie United states Cifcuit Court of ftppeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF
AMERICA,

Plaintiff in Error,

VS.

THE BASIC COMPANY,
Defendant /;/ Error.

BRIEF OF PLAINTIFF IN ERROR.

This is an action brought in the Circuit Court of

the United States for the District of Idaho by the

United States, Plaintiff in Error, against The Basic

Company, a New Jersey corporation doing business

in the State of Idaho, Defendant in Error, to recover

the value of 935,276 feet of white and yellow pine

sawlogs and lumber of the value of r^ll.50 per thous-

and feet, and of the total value of $10,745.67, made

from trees alleged to have been unlawfully and wrong-

fully cut during the year 1898 from certain described

public lands of the United States lying and situated

within the Boise, Idaho, Land District, and which

logs, and which lumber so unlawfully and wrongfully



alleged to have been cut, were sold and delivered to

the said The Basic Copipany, which converted the

same to its own use and benefit, to the damage to

the plaintiff in the sum afore stated.

To the complaint the defendant interposed its an-

swer wherein it made general denial of all the allega-

tions contained in the complaint. However, on the

trial of the case the defendant in error, through its

counsel, made no effort to controvert the allegations

and proof of the plaintiff in relation to the cutting of

the logs and lumber^ and the delivery and receipt

thereof by the defendant in error, but took the posi-

tion before the court and jury that the said logs and

lumber were cut from the lands described under au-

thority of the Act of Congress of June 3, 1878, au-

thorizing citizens of Colorado, Nevada and the Terri-

tories to fell and remove timber on the public do-

main for mining, agiculture and domestic purposes,

and that the timber had been cut from said lands for

mining purposes, for use in the state and in the vicin-

ity of the lands where cut, and that the said lands

were mineral lands within the meaning of the said

Act and, therefore, that the cutting was lawful. The

case was tried by the court before a jury.

The plaintiff in error, to prove its case, introduced

in evidence the tract and plat books of the Boise, Id-

aho, Land Office, in the Boise Land District, showing



that sections 12 and 13 in township 6 north of range

4 east, Boise meridian, were unsurveyed, unentered

public lands of the United States during the year

1898; and during said year sections 13 and 24 in

township 7 north of range 4 east, B. M. were unap-

propriated Government lands and that the title there-

to had not passed from the United States. The re-

ceiver of the Boise Land Office testified from the re-

cords of the said Land Office that William Van

Winkle, on June 18, 1900, had made homestead entry

on the se^-ne54! andne^-se^ of section 19, and w
}4-sw% of section 20 in township 7 north of range 5

east, B. M., but that the title thereto had never is-

sued from the United States.

The plaintiff further proved by its witnesses that

during the year 1898 Henry Ashcroft, E. S, Robin-

son and Walter F. Hiatt, being engaged in the saw

mill business in the vicinity of the lands from which

the timber in dispute was cut during the year 1898,

entered upon sections 12 and 13 in township 6 north,

range 4 east, B. M., then unsurveyed public lands of

the United States, and had cut and removed there-

from 700,000 feet of saw timber which was sold and

delivered under contract to the Hasic Company, de-

fendant in error herein, for SIO.OO per thousand feet;

that the lumber was delivered to and received l)y the

Basic Companv at its flume about a mile from where



the said timber was cut. It was proven that this

timber was cut from hjll sides upon which there was

a good growth of timber. It was also proven that

Issac Van Winkle, George Van Winkle and William

Van Winkle were, during the summer of 1898, as

partners, engaged in running a saw mill in the Boise

Basin country near Centerville; that during said year

they cut from the se%~ne% and ne^-se^, sec 19,

and wi^-sw^, sec. 20, tp. 7 N. R. 5 east, B. M., 250,-

000 feet of lumber which was sold and delivered un-

der contract to the Basic Company at the rate of |9

or $9.50 per thousand feet; that the most of this lum-

ber was cut from the land afterwards filed upon by

William Van Winkle as a homestead.

The superintendent and agent of the Basic

Company admitted to the special agent of the Gen-

eral Land Office that the company had bought the

logs and lumber in dispute which had been cut by the

above named parties from the lands described in the

complaint; that all the lumber which the company

had used in its busiuess had been bought from said

parties and cut from said lands, with the exception

of about 5 per cent., which per cent, had been cut

from lands which were owned by xhe Basic company

or from lands for which it had applied for patent as

placer mining ground. It was further shown upon

behalf of the plaintiff that the stumpage value of the



timber was 75c or $1.00 per thousand feet at the

time and place of cuttingf.

The plaintiff having rested its case, the defendant

in error offere.l in evidence tiie report of the surveyor

general's office, of Idaho, on township 7 north, range

5 east, B. M., as to its mineral character, also notes

of the survey of township 6 north, range 4 east, con-

taining sections 12 and 13 and Sing Sing bar in the

vicinity of which a portion of the timber in dispute

was cut, the same being, offered for the purpose of

showing that this land had been classified as mineral

land. Thereupon the defendant presented witnesses

who testified as to the general mineral character of

the hmds in the Boise Basin and more particularly as

to the character of the lands in the vicinity where

the timber in dispnte was cut, and who gave it as

their opinion that the lands from which the timber

was cut were more valuable for mining than for

agriculture purposes.

The defendant in error having rested its case

counsel for the plaintiff in error moved the Court to

direct the jury that it must return a verdict in favor

of the plaintiff and against the defendant for at least

the stumpage value of the timber cut and received by

The defendant, for the reason that, even should it

have been established that the lands from which the

timber was cut were mineral lands within the mean-



ing of the Act of Congress of June 15, 1878, the cut-

ting was without compliance with the rules and regu-

lations of the secretary of the interior governing the

cutting and removal of timber from mineral lands

within the meaning of said Act. This motion was

denied by the Court; to which ruling of the Court an

exception was duly taken. Counsel for the plaintiff

in error also requested the Court to give certain in-

structions to the jury containing a definition of the

term ''mineral lands" within the meaning of said Act,

which instructions were refused. Thereupon the

Court gave its instructions to the jury, to certain

portions of which the plaintiff duly excepted (See

Transcript, pp. 61-65).

The jury returned a verdict in favor of the defend-

ant and against the plaintiff and the Court entered

judgment accordingly. Exceptions were duly taken

by the plaintiff in error to the verdict and the entry

of judgment.

The plaintiff now sues out this writ of error.



ASSIGNMENT OF ERRORS.
Ist. That the Circuit Court of the United States

for the district of Idaho erred in instructing the jury

as follows, to-wit:

"The most important question for you to determine

is whether the land from which the timber was cut

is mineral land within the meaning of the Act of

Congress. This you must do from the evidence,

aided by the definition of mineral lands as given you

by the Court. As this right of cutting timber from

mineral lands was limited to those of a mineral

character, it is evident that Congress realized the

great necessity for the use of timber in mining opera-

tions, and that it intended the act for the promotion

and development of the mining industry. The con-

tention of the Government, through the department

of the interior, by its agents, is, that the cutting of

the timber under this Act must be limited to such

portions «>f the land in a mineral district as is shown

to actnally contain mineral, that is. the mineral must

actually be discovered in the ground. This, in fact,

would be to limit it to that ground located as mining

ground or mining claims, f<>r it is a well known fact
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that as fast as mineral is discovered the ground in

which it is found is sd located as a mining claim.

Such a construction frequently is, in my opinion,

open to two serious objections: First, it would leave

such an insignificant amout of land available for tim-

ber, for only a comparatively small portion of the

land is covered by mining claims, that the supply

would be totally inadequate to the necessities of the

communities. There would not be sufficient timber

on any one mining claim to supply even the wants of

that claim in its development and operations. But

the Act provides not only for the use of the timber

for the miner, but also for every other citizen and for

every domestic purpose. Keep that in view—for all

citizens and bona fide residents of the mining district

and for all domestic purposes. It is contemplated

that by the discovery and development of a mining

camp all other industries, including the building of

mills, towns, etc., would follow. The Act expressly

provides that for all such wants the citizen could be

supplied with the timber on mining lands. Even a

slight knowledge of the operations and the necessities

of a mining camp, with all its varied interests, will

convince any one that these necessities cannot be sup-

plied from the timber growing on the located mining

claims, or the equivalent,—that ground actually shown

to contain mineral.
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"The second objeetion to this construction is this,

thnt all tlic timber on the mining claims belongs, not

to the citizens generally, but to the owners of those

claims, and oth<'r citizens cannot take or use it. So

that you will see that if the cutting of timber is

limited simply to that which grows on mining claims

nobody but the owners of the mining claims can use

timber, although the law provides for its use by other

citizens These two objections make the construction

asked absolutely untenable. It would make the law a

futile one. It would be almost worthless, and we can-

not for a moment imagine that Congress contemplated

that it should be limited to the narrow lines now asked.

say distinctly, in my opinion the law did. not intend

the cutting of timber to be confined to thosegrounds

located as mining claims, or in which mineral had

actually been discovered. If that is not the law, the

question then is: What is the law? To what lands

does this Act of Congress refer? My answer to that

is this, that the only reasonably construction to be

given to it is that it includes as mineral lands, not

only those that have been located as mining claims or

in which mineral has actually been discovered, but al-

so the other lands lying in close proximity to or in

the neighborhood of such mining claims, or those hav-

ing the general character of mineral lands. In this

connection vou must bear in mind that, as a rule, the
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lands in a mineral district and in the neighborhood of

mines is of such s hilly, broken character that it is

utterly worthless for agriculture or other purposes

than mining and for the timber growing upon it; and

as Congress is presumed to have known this fact it is

presumable that it intended to include all such lands

under the designation of mineral lands and with the

view of granting the use of the timber thereon as stat-

ed. As a further aid in reaching your conclusions

upon this question, I instruct you that lands of this

broken character, lying reasonably near lands in

which mineral has actually been discovered and

which \s so like it in general appearance that

miners would be justified in prospecting it in

the expectation of discovering mineral,

should be classed as part of the mineral lands

of the m^ining district and come within the

purview of the law. In this connection I call your

attention to a rule established a great many years ago

by the Supreme Court, and one which was suggested

by an able member of the bar, Judge McBride, in an

action at Salt Lake City, in which court laid down

this as a rule, that anything in the nature of a ledge

of such character as a miner would work it and fol-

low it with the expectation of finding ore, should be

considered as a mining ledge within the meaning of

the law of Congress. I see no reason whv this rule
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should not be applied to placer mining ground; in oth-

er words, land of such a character and nature that a

miner would work it with the expectation of finding

ore in it should be considered as mineral land. I add

ai.other statement, that lands suitable for agriculture

and are not known to have any mineral in them, or in

such small quantities as to be absolutely valueless,

and so far from a mineral district or mineral belt

that there can be no presumption that they contain

mineral, should not, in my opinion, under any circum-

stances, be classed as mineral lands, but would have to

be termed as agriculture or some other kind of lands."

2nd. Tliat the C'ourt erred in instructin.ii; the jury

as follows:

"It has also been urged in this case that a rule for

determining the character of mineral lands is whether

it is more valuable for mining than for agriculture

purposes. There is some authority to that effect. I

doubt its value, however. The rule is one that would

be very hard to enforce. In cases where there is no

doubt about it there could be no question raised, but

in eases where there is doubt it would have to be de-

termined simply by the opinions of those who would

so differ that it would be very hard to establish. If

I am not mistaken there was a case a numiier of years

ago in which it was claimed that certain land was

more valuable for townsite purposes than for miner-
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al land. The land was mineral and it ^va^ found that

the land was far more valuable as a townsite than as

mineral land. Nevertheless the court sustained its

character as mineral land."

3rd. That the Court erred in instructing the jury

as follows:

"There is one other question here that has elicited

discussion and that is as to the rules established by

the Secretary of the Interior. The law provides es-

pecially that the Secretary of the Interior may estab-

lish rules for the regulation of the cutting of timber

and especially to the undergrowth. It is not always

that rules established by the Department under laws

are valid rules. Rules established by the Department

must be in harmony with the law itself. There is

one rule here which provides for the cutting of the

undergrowth and the preserving of the undergrowth.

This comes clearly within the law. And there are

some rules which I think come within the purview of

the act: some mny not be. Now, there is no evidence

here to show whether any of these rules were com-

plied with cr not, as I recollect, but you must be judg-

es of that. If there is no evidence whatever that

those rules were complied with, then it follows that

they have not followed this law of Congress strictly.

Those rules should have been complied with, but, if

you find they have not complied with the rules that
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does not, in my opiniou, authorize you to assess the

damages in willful trespass, The most that can be

done, if you find they acted in good faith in all other

respects, would simply be to find the value as inno-

cent trespassers. It would not be beyond that."

4th. That Court erred in refusing, upon request

of plaintiff, to instruct the jury that the cutting of

the timber had not been in compliance with the rules

and regulations of the Secretary of the Interior gov-

erning the cutting of timber under the Act of Con-

gress in question, and, therefore, the presumption be-

came conclusive that the cutting was illegal and for

which the defendant would be liable to the plaintiff

in damages for at least the stumpage value of the tim-

ber.

5th. That the Court erred in refusing to instruct

the jury, as requested by the plaintiff, as follows:

"The defendant in this case contends that the lum-

ber in question was cut and removed under authority

of the Act of Congress of June o, 1878, authorizing

citizens of certain states, of which Idaho is one, to

fell and remove for agriculture, mining and domestic

purposes any timber or other trees growing or being

on the public lands of the United States, said lands

being mineral and not subject to entry under existing

laws of the United States except for mineral entry.

I therefore instruct you upon this point that in estab-
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lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The de-

fendant must show, not that neighboring or adjoin-

ing lands are mineral in character, or that those here-

after in dispute may hereafter by possibility develop

mineral in such quantities as will establish their min-

eral rather than their agriculture character, but that

as a present fact they are mineral in character, and

this must appear from the actual production of mineral

and not from any theory that they may produce it; in

other words it is fact and not theory that must control

in decidingf upon the character of this class of lands.

The Land Department of the United States has adopt-

ed the rule that if the land is more valuable for agri-

culture than for mining it is not mineral land, altho'

it may contain some measure of gold and silver. This

is the Only practicable rule of decision that can be ap-

plied to the subject. Nor can account be taken, in the

application of this rule, of the profits that would or

might result from mining under other and more favor-^

able circumstances than ihose which actually existed

or may be produced or expected in the ordinary course

of such pursuit or adventure upon the land in question.

I further instruct you that the statute does not reserve

any land from entry as a homestead simply because

some one might claim or work some portion of it as

mineral ground without any reference to the fact of
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whether there is mineral in paying quantities upon

the land or not. Nothing short of known mineral

upon the land, capable under ordinary circumstances

of being worked at a profit as compared with any gain

or benefit that may be derived therefrom when entered

under the homestead law, is sufficient to prevent such

entry. In order to establish the fact that the lands

in question are mineral within the meaning of the

said Act of Congress, the dsfendant must show by a

preponderance of evidence that the lands should not

be subject to entry under the homestead laws of the

United States, or, indeed, an)'' other laws existing at

the time of the passage of sai^i Act."

6th. That the Court erred in refusing to instruct

the jury, as requested b}^ plaintiff, as follows:

"1 instruct you that Congress has prescribed cer-

tain conditions designated in the statute governing

the cutting and removal of timber from mineral lands

of the United States, and therein it is provided that

the rutting and removal must be subject to the rules

and regulations made in pursuance of such statute,

such rules and regulations having the force and effect

of law. If the timber in question was cut and re-

moved from the public lands, even though the lands

might have been mineral lands within the meaning of

the Act of Congress of June 3, 1878, as contended by

defendant in this case, without those whodid the cut-
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ting and removing having fully complied with the rules

and regulations of the' Secretary of the Interior gov-

erning the cutting and removal of timber from public

lands, then such cutting and removal was unlawful,

for which the parties responsible therefor, or any one

who might come into possession or ownership of such

timber so cut and removed, would be liable to the

Government for damages. I instruct you that it is

necessary for the defendants in this case, in order to

justify the cutting and removal of the timber and

lumber from the land in question, to show by a pre-

ponderance of evidence that said cutting and removal

was done in compliance with all the rules and regula-

tions of the Secretary of the Interior governing the

cutting and removal of timber from mineral lands."

7th. That the Court erred in refusing to instruct

the jury as follows:

"I further instruct you that in the cutting and re-

moval of the timber from the land in question by Hiatt

and his partners and Isaac and William Van Winkle

and associates, they failed to show that they complied

with such rules and regulations and therefore said

cutting and removal was unlawful, for which the de-

fendant in this case is liable to the plaintiff, said de-

fendant having purchased said timber and appropri-

ated it to its own use and benefit."
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8th. That the Court ened in entering judgment

in favor of the defendant and against the plaintiff.

BRIEF OF ARGUMENT
There are three propositions upon which we rely

to reverse the judgment of the trial court.

1st. The trial court erred in its construction of

the Act of June 3, 1878, so far as it defined to the

jury what lands were mineral and not subject to en-

try under existing laws of the United States except

for mineral entry.

2nd. The trial court erred in refusing to give the

special instructions requested by the Plaintiff in Er-

ror as to what are mineral lands within the meaninof

of said Act.

8rd. The trial court erred in refusing to give the

peremptory instruction requested by Plaintiff in Er-

ror directing the jury to return a verdict in favor of

the plaintiff and against the defendant.

The first two propositions may properly be consid-

ered together, both involving the question as to what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, authorizing citizens of Col-

orado, Nevada and the Territories to fell and remove

timber on the public domain for mining, agriculture

and domestic purposes.
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Section one of said Act is as follows:

"That all citizens of the United States and other

persons, bona fide residents of the State of Colorado,

or Nevada, or either of the Territories of New Mexi-

co, Arizona, Utah, Wyoming, Dakota, Idaho, or Mon-

tana, and all other mineral districts of the United

States, shall be, and are hereby, authorized and per-

mitted to fell and remove, for building, agriculture,

mining, or other domestic purposes, any timber or

other trees growing or being on public lands, said

lands being mineral, and not subject to entry, under

existing laws of the United States, except for miner-

al entry, in either of said States, Territories, or dis-

tricts of which such citizens or persons maybe at the

time bona fide residents, subject to such rules and

regulations as the Secretary of the Interior may pre-

scribe for the protection of the timber and of the un-

dergrowth growing upon such lands, and for other

purposes: Provided, the provisions of this act shall

not extend to railroad corporations."

20 U. S. Stat, at L. p. 88.

This is the law under which the Defendant in Er-

ror seeks to justify the cutting and removal of the

timber in dispute from the public lands of the Plain-

tiff in Error.
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The most important question in this case is as to

what lands are to be properly termed mineral within

the meaning- of this law.

The trial court holds that this law did not intend

the cutting^ of timber to be confined to those grounds

located as mining claims or in which mineral had act-

ually been discovered, and proceeds to give the fol-

lowing definition of mineral lands:

"What is the law? To what lands does this Act of

Congress refer? My answer to that is this,—That

the only reasonable construction to be given to it is

that it includes as mineral lands, not only those that

have been located as mining claims or in which min-

eral has actually been discovered, but also the other

lands lying in close proximity to or in the neighbor-

hood of such mining claims, or those having the gen-

eral character of mineral lands. In this connection

you must bear in mind that, as a rule, the lands in a

mineral district and in the neighborhood of mines is

of such a hilly, l^roken character that it is utterly

worthless for agriculture or other purposes than

mining and for the timber growing upon it; and as

Congress is presumed to have known this fact it is

presumable that it intended to include all such lands

under the designation of mineral lands and with the

view of granting the use of the timber thereon as stated.

As a further aid in reaching your conclusion^ upon
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this question, I instruct you that lands of this brok-

en character, lyin^ resfsonably near lands in which

mineral has actually been discovered and which is so

like it in general appearance that miners would be jus-

tified in prospecting it in expectation of discovering

mineral, should be classed as part ofthe mineral lands

of the mining districts and come within the purview

of the law."

This definition by the trial court, of what consti-

tutes mineral land within the meaning of the law, we

respectfully submit is erroneous and misled the jury

into giving a verdict in favor of the Defendant in Er-

ror.

Lands are mineral that are shown to be such by

the actual production from mining, or by satisfactory

evidence that mineral exists on the lands in sufficient

quantity to make the same more valuable for mining

than for any other purpose. It is not sufficient that

neighboring or adjoining lands are mineral in charac-

ter, or that the land may hereafter by possibility de-

velop minerals in such quantity as will establish its

mineral character rather than its stone and timber or

agriculture character, but that as a present fact it is

mineral in character, and this must appear from act-

ual production of mineral and not from any theory

that it may produce it. In other words, it is fact
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and not theory that must control in deciding whether

land is mineral:

Davis vs. Weibold, 139 U. S., 3^2.

Colorado C. & I. Co. vs. U. S., 123 U. S., 307.

U. S. vs. Iron Silver M. Co., 128 U. S., 673.

Deffeback vs. Hawke. 115 U. S. 392.

Cowell vs. Lammers, 10 Sawy. 346.

U. S. vs. Reed, 12 Sawyer 99.

U. S. vs. Copper Queen Con. M. Co. 60 Pac. 885.

Alfred vs. Barnum, 45 Cal. 482.

Merrill vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 721.

In case Samuel W. Sprung, 5 L. D. 193.

Mogalia Gold M. Co. vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 6 L. D. 393.

John Down, 7 L. D. 71.

Cutting vs. Reninghous, 7 L. D. 265.

Creswell Mining Co vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 L. D. 83.

The trial court holds that it is not necessar}' that

mineral should be found in the ground, or that miner-

al should exist therein, so long as it is in the neigh-

borhood of mines or in a mineral country.

This seems to iis to be utterly at variance with the

plain reading of the Act. The Act provides that

timber may be cut from public lands, said lands
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being mineral and not subject to entry under

existing laws of the United States except for

mineral lands. It is plain, therefore, that only

lands that are subject to mineral entry and location

are mineral lands within the meaning of the law. If

it were not so, the land would be subject to entry un-

der other existing laws, such as "homestead" and

"stone and timber" laws. Certainly, land that has

no mineral in it, or in which none could be shown to

exist, would not be subject to mineral entry and loca-

tion.

In Dughi vs. Harkins, 2 L. D. 721, in the matter of

a contest as to the mineral character of the land. Sec-

retary Teller said: "The burden of proof is upon the

mineral claimant, and he must show, not the neig^h-

boring or adjoining lands are mineral in character, or

that that in dispute may hereafter by possibility de-

velop minerals in such quantity as mineral rather than

its agriculturial character, but that as a present fact

it is mineral in character, and this must appear

from the actual production of mineral and not

from any theory that it may produce it, in other

words, it is fact and not theory which must control in

deciding upon the character of this class of lands."

In the case of Samuel W. Sprong. 5 L. D. 193, Sec-

retary Lamar expressed similar views, which, in turn

were approved by Secretary Vilas
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In the case of Davis vs. Wiebold, 139 U. S., supra,

the question as to what are mineral lands, is gone in-

to quite elaborately by Justice Fields, who quotes

with approval the decisions of various Secretaries of

the Interior, and thereupon uses this language:

"It would seem from this uniform construction of

that Department (Interior) of the Government es-

pecially intrusted with the supervision of proceed-

ings, required for the alienation of the public lands,

including those that embrace mineral, and also the

courts of the various States, Federal and State, whose

attention has been called to the subject, that the ex-

ception of mineral lands, from grant in the acts of

Congress, should be considered to apply only to- such

lands as were, at the time of the grant, known to be

so valuable for their minerals as to justify expendi-

ture for their extraction. The grant, or patent,

would thus be held to carry with it the determination

of the proper authorities that the land patented was

not subject to the exception stated. There has been

no direct adjudication upon this point by this court,

but this conclusion is a legitimate inference from sev-

eral of its decisions. It was implied in the opinion

in Deffeback vs. Hawke, already referred to, and in

the cases of the Colorado C. & I. Co. vs. U. S., 123 U.

S. 507, and U. S. vs. Iron Silver Mine Co., 128 U. S.

673."
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If the trial court is correct in its definition of min-

eral lands, then within the meaning of this act all

lands within the vicinity or within such distance of

known or actually discovered ore-bearing ground, and

all lands upon which may be growing timber within

convenient distance of mines, whether there is any

mineral in the ground or not, and all ground or coun-

try of such a character and so situated with refer-

ence to other lands known to contain mines that min-

ers would prospect with the expectation of finding

mines, is land subject to mineral entry and location

and barred from any other kind of entry under the

laws of the United States, either homestead settle-

ment or 'stone and timber'. Such is the only logical

conclusion from the trial conrt's definition of mineral

lands. If all such land is mineral and therefore sub-

ject to mineral entry and location, such land could be

patented as mining ground. Land is either mineral

or non-mineral under the laws of the United States,

and unless there is mineral in the land, and that in

sufficient quantity to render it available and valuable

for mining purposes, it must be classed as non-miner-

al land and, therefore, subject to some other than

mineral entry under existing laws. Such a decision

of the trial court would operate to reserve from uses

of agriculture and from the benefit of the law per-

mitting 'stone and timber' entry, vast tracts of land
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in the western states and territories which are use-

less for other purposes. We do not believe that this

was the intention of Congfress.

Tlie trial court holds "all ground or countr}' of such

a character and so situated with reference to other

lands known to contain mines that miners would pros-

pect it with the expectation of finding mines, may t)e

considered mineral lands." This would make all such

land mineral and therefore subject to mineral entry

and location, regardless of whether the prospector

realized his expectations or not. It would not be es-

sential that he should realize his expectations, only

that he should have a theory that such lands would

be found to contain mineral. Such a construction of

the law would in our opinion, throw wide open the

door to the despoilation of all the public timber lands

in the western section of the United States. Men

who contemplate going upon the public timber lands

of the United States and cutting and removing tim-

ber therefrom, could anticipate a defense by employ-

ing some wandering prospector to go upon the land

and dig a few prospect holes. Then when the tres-

passer was called to answer for his trespassing by the

United States, he could maintain that said lands were

mineral wiiliin the meaning of the act of Congress of

June 3, 1878, and in proof f)f his contention brin<r the

prospector in to testify that he went upon such lands
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and prospected the same with the expet^tation of find

ing mineral therein. Thus it will be seen that the

Government would have practically no protection

against the cuttinor of timber on its lands in the min-

ing states and territories.

In U. S. vs. Reed, 12 Sawy., 99, before the Circuit

Court for the District of Oregon, a bill was filed by

the United States to set aside a patent issued upon a

homestead entry, on the ground that the land was

mineral and not agricultural, and was at the date

more valuable for mining than for agricultural pur-

poses. Judge Deady, in disposing of this question, says:

"The value and extent of the deposits of precious

metals which will make a tract of land mineral, or

constitute a mine thereon, within the meaning of the

statute, has not been determined. Attention is called

to the question in McLaughlin vs. U. S. 107 U. S. 526,

but no opinion is expressed. The land department ap-

pears to have adopted a rule that if the land is worth

more for agriculture than for mining, it is not miner-

al land, although it may contain some measure of

gold and silver. In my judgment this is tlie only

practical rule of decision that can be applied to the

subject. Nor can account be taken, in the applica-

tion of this rule, of the profits that would or might

result from mining under other and more favorable

conditions and circumstances than those which actu-
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ally exist or may be produced or expected in the or-

dinary course of such pursuit or adventure on the

lands in question."

Judge Deady, in this same case, uses, also, this

language:

"The statute does not reserve any land from entry

as a homestead simply because some one is foolish

or visionary enough to claim or work some portion of

it as mineral ground without any reference to the

fact of whether there are any paying mines on it or

not. Nothing short of known mines on the land, cap-

able, under ordinary circumstances, of being worked

at a profit as compared with any gain or benefit that

may be derived therefrom when entered under the

homestead laws, is sufficient to prevent such entry.

Mere mineral prospect or hope, however pleasing or

auspicious, should not keep the land from the plow or

the pruning hook, and it is well that it does not."

lu the case of U. S. vs. Copper Queen Consolidated

Mining Co., 60 Pac, 885, the Supreme Court of Ari-

zona, in passing upon this question of what are min-

eral lands within the meaning of this law, holds that

the fc^llowing charge of the trial court to the jury up-

on this question "embraces a full and accurate defini-

tion of the term 'mineral land', as used in said act of

Congress and other statutes of the United States":

"Proof of the existence of some measure of miner-
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als in the land from which the timber was cut, or

proof of traces, indications, or possibilities that said

land contained valuable mineral deposits, or that the

land in question was high, rugged, rough, and precip-

itous, cannot in itself impress said lands with a min-

eral character. Mineral in sufficient quantities to jus-

tify exploration and development, and in quantities

which it will pay to work, must be shown to exist,

and the existence thereof in the land must be demon-

strated as a present fact, in order to justify the cutt-

ing of timber therefrom, or the purchase of such tim-

ber after being cut under the act of June 3, 1878.

The mere fact that portions of the land from which

timber was cut contained particles of gold or other

valuable mineral deposits, or veins of gold bearing

quartz, w^ould not necessarily impress it with the

character of mineral land as herein defined, and with-

in the meaning of the act of June 3, 1878. It must,

at least, be shown that said lands contain metals in

quantities sufficient to render it available and valu-

able for mining purposes."

We submit that the trial court, in instructing the

jury that the Act of June 3, 1878, authorized the cutt-

ing and removal of timber upon lands in which there

need be found no mineral whatever so long as it was in

the neighborhood of lands that did contain mineral,

committed error, and that this erroneous instruction
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misled the jury into returning a verdict in favor of

the def<^ndant.

The land, or a greater part thereof, from vvhi(;h

the timbvjr was cut by the Van Winkle Brothers and

sold to defendant, was afterwards entered by Wm.

Van Winkle as a homestead under the homestead law

and is now occupied by him as a homestead. And

yet, by it:* verdict, the jury, acting under the instruc-

tions of the trial court, said that this land was miner-

al at the time of the cutting of the timber therefrom

and therefore not subject to entry under any other

existing law except mineral. In fact, under the trial

court's instructions the jury was justified in return-

ing such a verdict, as the land is in the vicinity of

known mineral lands and in a general mining district.

There never Vv-as any mineral found on this land,

and on that portion entered by Van Winkle as u home-

stead, there had never been any prospecting for min-

eral. If the definition of the trial court is correct,

this land, which was entered as a homestead, and is

now occupied by William Van Winkle as a homestead,

was mineral land within tlie meaning of the act of

1878, and vvas^subiect to homestead entrv, and the

jury was probably justified in finding that the cutt-

ing of the timber therefrom was lawful. We do not

believe that Congress, in enacting this law, ever con-

templated such results.
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In the case of Davis vs. Wiebokl, supra, the Su-

preme Court of the United States, in discussing the

question of what are mineral lands, said:

"The exception of mineral lands from pre-emption

and settlement and from grants to states for univers-

ities and schools, for the construction of public build-

ings, and in aid of railroads and other works of inter-

nal improvement, are not held to exclude all lands in

which minerals may be found, but onlv those where

the mineral is found in sufficient quantity to add to

their richness and to justify expenditure for its ex-

traction, and known to be at the date of the grant.

There are vast tracts of country in the mining States

which contain precious metals in small quantities

but not to a sufficient amount to justify the expense

of their exploitation. It is not to such lands that the

term 'mineral' in the sense of this statute is applic-

able."

The mere fact that the lands in a large general dis-

trict contain particles of gold or veins of gold-bear-

ing quartz rock would not necessarily impress it with

the character of mineral land, let alone establish the

fact that any particular portion of such district was

land subject only to mineral entry. Any such nar-

row construction would operate to reserve from uses

of agriculture and timber supply, large tracts of land
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which are useless for other purposes. This, we do

not think, was tiie intention of Congress.

We further submit that the instructions requested

l)y the plaintiff correctly stated the law as settled by

the above cited authorities, and should have been given.

The third, and last proposition upon which we re-

ly to reverse the judgment of the trial court is, that

the trial court erred in refusing the request of plain-

tiff, upon the close of the defendant's case, for an in-

struction to the jury that it must return a verdict

against the defendant for at least the stunipage value

oi the t'mber prv)ved to have been cut from the pub-

lic lands of the plaintiff, and which was sold and de-

livered to defendant.

The burden of proof is upon the plaintiff to estab-

lish the cutting and removal of the timber in dispute

from the public lands and its sale and delivery to and

conversion by the defendant. The cutting and re-

moval of 950,000 feet of timber from the public lands

of the plaintiff, and its conversion b}^ defendant, was

fully established, nor did the defendant controvert

the proof. These facts having been fully established,

the burden <»f the proof was upon the defendant to

establish the right of the parties cutting said timber

to cut and dispose of it to defendant.

Under the rules and regulaticjns prescribed bv the

Secretary of the Interior -n regard to the cutting.



:^>2

and disposing, of timber npon the public lands, the

owner or manager of -a sawmill, or other person fell-

ing or removing timber upon or from the public lands,

is required to keep a record of all timber so cut or re-

moved, stating the time when cut, the names of the I

parties cutting or in chrrge of the work, describing

the lands from which it was cut by legal subdivisions,

or as near as practicable if unsurveyed, the character

of the land, how much lumber was manufactured, how

much sold and to whom; and it is also required that

none shall be sold unless a written agreement is ob-

tained from the purchaser that it shall not be used ex-

cept for building, agriculture, mining and other do-

mestic purposes within said State or Territory as

the case may be.

The rules and regulations of the Secretary of the

Interior governing the cutting of timber on mineral

lands, existing under the Act of Congress, at the time

of the alleged tresspass, we insert.

By virtue of the power vested in the Secretary of

the Interior by first section of the act of June 3, 1878,

entitled 'An act authorizing the citizens of Colorado,

Nevada, and the Territories to fell and remove tim-

ber on the public domain for mining and domestic

purposes', the following rules and regulations have

been prescribed:
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"First. The act applies only to the States of Colo-

rada, Nevada, Utah, Wyoming, North Dakota, Idaho,

and Montana, and to the Territories of New Mexico

and Arizona, and other mineral districts of the United

States not especially provided for.

Second. The land from which timber is felled and

removed under the provisions of the act must be known

to be of a strictly mineral character and j^that is not

subject to entry under existing laws of the United

States except for mineral entry.

Third. No person not a citizen or bona fide resi-

dent of a State, Territory, or other mineral district,

provided for in said act, is permitted to fell or re-

move timber from mineral lands therein. And no

person, firm, or corporation felling^ or removing tim-

ber under this act shall sell or dispose of same, or the

lumber manufactured therefrom, to any other than

citizens and bona fide residents of the State and Ter-

ritory where such timber is cut, nor for any other

purpose than for the legitimate use of said purchaser

for the purposes mentioned in said act.

Fourth. Every owner or manager of a sawmill or

other persons felling or removing timber under the

provisions of this act shall keep a record of all tim-

ber so cut or removed, stating time when cut, names

of parties cutting the same or in charge of the work,

and describing the land from whence cut by legal
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subdivision if surveyed, and as near as practicable

when not surveyed, with a statement of the evidence

upon which it is claimed that the land is mineral in

character, and stating also the kind and quantity of

lumber manufactured therefrom, tog^ether with the

names of the parties to whom such timber or lumber

is sold, dates of sale, and the purpose for which sold,

and shall not sell or dispose of such timber or lumber

made from such timber, without taking from the pur-

chaser a written agreement that the same shall not

be used except for building, agriculture, mining, or

other domestic purposes within the State or Territor}^;

and every such purchaser shall further be required to

file with said owner or manager a certificate, under

oath, that he purchases such timber or lumber exclu-

sively for his own use and for the purposes aforesaid.

Fifth. The books, files and records of all mill men

or other persons so cutting, removing, and selling

such timber or lumber, required to be kept as above

mentioned, shall at all times be subject to the inspec-

tion of the officers and agents of this Department.

Sixth. Timber felled or removed shall be strictly

limited to building, agriculture, mining, and other

domestic purposes within the State or Territory

where it grew. All cutting of such timber for use

outside of the State or Territory where the same is
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cut, and aW removals thereof outside of the State or

Territory where it is cut, are forbidden.

Seventh. No person shall be permitted to fell or

remove any <j;-r'>u-ing trees of any kind whatsoever less

than 8 inches in diameter. This will not be appli-

cable to black or "lodge-pole" pine g'r«)wing in separ-

ate bodies upon mineral lands. (See order approved

by the Secretary June 1st, 1887).

Eighth. Persons felling or removing timber from

public mineral lands of the United States must utilize

all of each tree cut that can profitably be used, and

must cut and remove the tops and brush or dispose

of the same in such manner as to prevent the spread

of forest tires."

The act under which these rules and regulations

were prescribed provides as follows:

"Sec. 3. Any person or persons who shall violate

the provisions of this act, or any rules and regula-

tions in pursuance thereof made by the Secretary of

the Interior, shal" be guilty of a misdemeanor, and

upon conviction shall be fined in any sum not exceed-

ing five hundred dollars, and to which may be added

imprisonment for an}- term not exceeding six months."

Ninth. These rules and regulations took elfect

September 1, 1886, and all existing rules and regula-

tions theretofore prescribed under said act inconsist-

ent herewith were thereby revoked."
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These rules and regulations are made in pursuance

of law and they have the force and effect of law.

They need not be proven. The courts will take

judicial notice of them.

U S. V. Gumm, 58 Pac. 401.

Caha V. U. S. 152 U. S. 211-221.

The right to cut timber under this act is exception-

al and quite narrow, and for specific purposes, not a

broad right as held by the trial court in its charge to

the jury. The broad general rule is against such

right. When Ashcroft and partners, and Van Winkle

and partners cut the timber in dispute from the public

lands of the United States, the presumption was

against their authority to do so. The defendant,

when it purchased the timber from said parties, was

charged with notice of this presumption and to main-

tain its title to the lumber it whs incumbent on it to

show that the cutting and removal of the timber was

in compliance with the rules and regulations of the

Secretary of the Interior. As the defendant failed

to show by any evidence whatever, nor was it shown

at all, that the cutting and removal of timber came

within the conditions and exceptions specified in the

act of June 3, 1878, the presumption that the timber

was cut and removed illegally and its conversion by

defendant was wrongful, became conclusive.
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Nor. Pac. R. R. Co. vs. Lewis, 162 U. S. 376.

U. S. vs. Cook, 19 Wall. 591.

U. S. vs. Reder. 69 Fed. 976.

U. 8. vs. Murphy, 32 Fed. 378.

U. S. vs. Gumm, 58 Pac. 400.

The least amount the plaintiff was entitled, to re-

cover from the defendant was the stumpage value of

the 950,000 feet of timber converted by the defendant.

The trial court should so have instructed the jury.

The Bolles Woodenware Co. vs. U. S. 106 U.

S. 432.

We respectfully submit the judgment of the trial

court should be reversed and the cause remanded.

R. V. Cozier,

U. S. Attorney for Idaho, for Plaintiff in Error.
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